STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BARBARA SALBER,
Petitioner,
VS. Case No. 06-3535

ATLASS | NSURANCE,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to Notice, a hearing was held in this case before
Daniel M Kilbride, Admnistrative Law Judge of the D vision of
Adm ni strative Hearings, on Novenber 28, 2006, in Ml bourne,

Fl ori da.

APPEARANCES

For Petitioner: Barbara Sal ber, pro se
200 Sout h Banana Ri ver Boul evard, No. 1604
Cocoa Beach, Florida 32931

For Respondent: Kinberly A G lnour, Esquire
Kinberly A G Il nour, P.A
4179 Davie Road, Suite 101
Fort Lauderdale, Florida 33314

STATEMENT OF | SSUES

Whet her Petitioner can prove that Respondent, Atl ass
| nsurance, qualifies as an "enployer"” under Section 760.02(7),

Florida Statutes (2005),! so that the Florida Commission on Human



Rel ations has jurisdiction to conduct an investigation under
Section 760.06(5), Florida Statutes.

PRELI M NARY STATEMENT

Petitioner filed a charge of discrimnation with the
Fl ori da Conmm ssion on Human Rel ati ons (FCHR) on February 13,
2006, alleging that Respondent, Atlass |Insurance, had viol ated
the Florida Cvil R ghts Act of 1992, on the basis of the
Petitioner's age. An investigation was conducted and FCHR
i ssued a Determ nation of No Jurisdiction, on August 11, 2006.
It was held that the "Conm ssion |acks jurisdiction over the
Conpl aint of Discrimnation based on the fact that the
Respondent is not an "Enployer” within the neani ng of Section
760.02(7), Florida Statutes.

Petitioner tinely filed a Petition for Relief. This nmatter
was referred to the Division of Admi nistrative Hearings (DOAH)
on Septenber 15, 2006, and was set for hearing. Respondent
filed a Motion to Dismiss, which was denied wi thout prejudice.
On notion of the parties, the final hearing was continued until
Novenber 28, 2006, and the issue was limted to the question of
whet her Petitioner can prove that Respondent was an "enpl oyer™
under the statute.

At the final hearing, Petitioner testified on her own
behal f, and offered Exhibits 1 through 7, which were received in

evidence. An e-nmail, dated January 26, 2006, was offered by



Petitioner, but was not received in evidence. Respondent called
James Ckonski as a witness. Respondent also entered in evidence
Exhibits 1 through 4.

A transcript of the hearing was ordered and filed on
Decenber 15, 2006. Petitioner filed two letters, dated
Decenber 7 and 21, 2006, respectively, which have been
consi dered as proposed findings of fact. Respondent filed its
Proposed Recommended Order on Decenber 18, 2006.

FI NDI NGS OF FACT

1. Petitioner, Barbara Sal ber, was an enpl oyee of Florida
Hi way | nsurance, Inc., beginning in 2005 and worked at an office
| ocated at 55 Goodwin Drive, Suite 103, Merritt Island, Florida,
until she was term nated in Decenber, 2005. Early in 2005, the
corporation was purchased by buyers fromthe Ft. Lauderdal e
area, who becane officers and stockhol ders of the corporation.
In May, 2005, the conmpany changed its nanme to Atl ass | nsurance
Merritt Island, Inc.

2. Petitioner admtted that she does not know who her
actual enployer was, Atlass Insurance Goup, Inc., or Atlass
| nsurance Merritt Island, Inc. Petitioner was unable to testify
as to the nunber of enployees working at the Atlass |Insurance
Merritt Island office in July, August, Septenber, Cctober,

Novenber or Decenber of 2005.



3. Petitioner testified that she was an enpl oyee of only
one conpany from July through Decenber 2005, and she only
recei ved paychecks fromthat conpany during that tinme period.
The W2 that Petitioner received for working in 2005 was from
Fl orida Hi way I|nsurance, Inc., not Atlass Insurance G oup, Inc.,
Ji m Okonski or Frank Atlass. The nanme Atlass Insurance Merritt
I sl and, Inc., did not appear on the W2 for 2005.

4. Jim Okonski is an officer and stockholder in the two
corporations, Atlass Insurance Goup, Inc., and Atlass |Insurance
Merritt Island, Inc.

5. Atlass Insurance Goup, Inc., is located in
Ft. Lauderdale, Florida, and it did not enploy Barbara Sal ber at
any time. The UCT-6 forns for Atlass Insurance Goup lists
enpl oyees during each quarter, and Barbara Sal ber was never
listed as an enpl oyee in 2005. The nost enpl oyees during any
guarter in 2005, enployed by Atlass |Insurance Group, Inc., was
ten.

6. Florida H way |Insurance, Inc., was formed in 1994, and
is alicensed Florida I nsurance Agency. |In May 2005, it changed
its nanme to Atlass Insurance Merritt Island, Inc. Records
prepared by IRS and the State of Florida still showed the forner
conpany nane. Petitioner was |isted on the UCT-6 form for
Florida H way |Insurance n/k/a Atlass |Insurance Merritt Island,

Inc. as an enpl oyee during 2005. The maxi mum nunber of



enpl oyees Atl ass |Insurance Merritt Island, Inc. had in 2005, was
thirteen.

7. The UC account nunbers for the two different
corporations are different fromeach other. Each corporation
has its own UC account nunber. The same is true for the Federal
Enpl oyer ldentification nunber. Each corporation has its own
Fl ori da Enpl oynent | D nunber. Separate bank accounts were kept
for each corporation. There was no showi ng that the corporate
funds were ever co-m ngl ed.

8. Russell Jam eson was responsi ble for the day-to-day
operations of the Atlass Insurance Merritt Island Conpany in
2005, and was Petitioner's supervisor. He was not connected
with the day-to-day operations of Atlass |Insurance G oup, Inc.
in Ft. Lauderdale.

9. The hours of operation for the two conpanies are
different, and each conpany has its own workers' conpensation
i nsurance. They also have different general liability insurance
policies. Although Petitioner was under the belief that there
was a nerger between Atlass Insurance Goup, Inc., and Florida
| nsurance, Inc., in 2005, the best evidence showed that Frank
At | ass purchased stock from Florida H way |nsurance, Inc., and

eventual ly the conpany's nane was changed in May of 2005.



10. Petitioner never worked in Ft. Lauderdale, and she
never visited the Atlass |Insurance Goup, Inc., whose only
office is located in Ft. Lauderdale.

11. Petitioner testified that throughout 2005 and 2006
there were only eight enployees in the Merritt Island office.
Even when Petitioner testified as to the names of the enpl oyees
in the office, while she worked there, she could not |ist and
did not list nore than ten names.

12. Petitioner was an enpl oyee of Florida H way |nsurance,
Inc. n/k/a Atlass Insurance Merritt Island, Inc., and, during
t he cal endar year 2005, it never enployed fifteen enpl oyees or
nor e.

CONCLUSI ONS OF LAW

13. The Division of Administrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. 88 120.569, 120.57(1), and 760.10, Fla. Stat.

14. The FCHR is enpowered to investigate conplaints
al I eging any discrimnatory enploynment practice under the
Florida Cvil R ghts Act of 1992. § 760.02(7), Fla. Stat.

15. It is an unlawful enploynent practice for an enpl oyer
to di scharge or otherw se discrimnate agai nst any i ndivi dual
because of such individual's age. 8§ 760.10(1)(a), Florida

St at ut es.



16. In order to investigate a conplaint of alleged age
di scrimnation, the person or corporation alleged to have
comm tted an unl awful enploynent practice nust qualify as an
"enpl oyer” under the statutes.

17. An "enployer," as that termis used in the Florida
Cvil Rights Act of 1992, is defined in, Section 760.02(7),
Florida Statutes, as "any person enploying 15 or nore enpl oyees
for each working day in each of 20 or nore cal endar weeks in the
current or precedi ng cal endar year, and any agent of such a
person.” Petitioner has the burden of proving that her enpl oyer

nmeets this definition. Florida Departnent of Transportation v

J. W C Co. Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

18. Respondent contends that Petitioner has not net her
burden, that the FCHR has no jurisdiction over the enpl oyer,
Atlass Insurance of Merritt Island, Inc., or over Atlass
| nsurance Group, Inc., since neither conmpany had fifteen or nore
enpl oyees during the relevant tine, and the two conpanies
together are not a single enployer or a joint enployer. The
evi dence at the hearing denonstrates that Petitioner failed to
meet her burden as to the jurisdiction of the FCHR. Petitioner
was unsuccessful in providing any evidence at the hearing that
either Atlass Insurance Merritt Island, Inc., or Atlass

| nsurance Goup, Inc., had the required nunber of enpl oyees.



19. It is clear fromthe evidence that the enployer of the
Petitioner was Atlass Insurance Merritt Island, Inc., and she
was never enployed by Atlass Insurance G- oup, Inc. The two
corporations are separate and distinct legal entities and are
not a single enployer or an integrated enterprise. Cf. Lyles

vs. Gty of Riviera Beach, Fla., 166 F.3d 1332, 1341 (11th Cr.

1999) .

20. Therefore, there is no jurisdiction for the FCHR to
investigate the conplaint, since Atlass Insurance Merritt
| sl and, Inc., does not have the required nunber of enployees
pursuant to the Florida GCvil Rights Act of 1992, and further,
Atl ass Insurance Goup, Inc., was not the enployer of the
Petitioner.

RECOMVENDATI ONS

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat :

The Florida Comm ssion on Hurman Rel ations enter a fina
order dismssing, with prejudice, the Petition for Relief
because it |lacks jurisdiction over the enployer, Atlass

| nsurance Merritt Island, Inc., or Atlass Insurance G oup, Inc.



DONE AND ORDERED t his 1st day of February, 2007, in

Tal | ahassee, Leon County, Florida.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 1st day of February, 2007.
ENDNOTE
1\ Al references to Florida Statutes are to Florida Statutes

(2005), unless otherw se indicat ed.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Kinmberly A Gl nmour, Esquire
Kinberly A Gl nour, P.A

4179 Davie Road, Suite 101

Fort Lauderdale, Florida 33314

Bar bara Sal ber
200 Sout h Banana Ri ver Boul evard, No. 1604
Cocoa Beach, Florida 32931



Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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